To: United National Movement

Copy: Political Union New Rights

Copy: National Democratic Party

Copy: Christian Democratic Party

Copy: Christian Democratic People’s Party 

Copy: European Democrats of Georgia

Copy: Democratic Party of Georgia

Copy: Industry Saves Georgia Party
Opinions of the Georgian Young Lawyers’ Association,

Transparency International Georgia,

International Society for Fair Elections and Democracy, and
New Generation - New Initiative

 on the Initial Draft of Amendments to the Election Code

On June 27, 2011, eight political parties agreed to the United National Movement’s package of changes to the election code, entitled “Amendments and Measures to be carried out for the Purpose of Improving Election Environment”. The agreement was reached when there was a clear expectation that comprehensive changes would be implemented in the field of elections and new election code would be drafted. We, the Georgian Young Lawyers’ Association, Transparency International Georgia, the International Society for Fair Elections and Democracy, and New Generation – New Initiative, expressed our joint opinion on this agreement reached between the the ruling party and seven opposition parties, and found it to be insufficient to result in an actual improvement of the country’s election environment.  
Nevertheless, our organizations have decided to closely monitor the legislative drafting of the issues that were agreed upon and try to contribute to an improvement of individual provisions. We believe that formulations that have been currently drafted by the editorial team on the basis of the agreement reached between the eight political parties need to be considerably worked on. Even if these amendments are improved, the positive impact on the election environment will be marginal. The proposed draft leaves out important issues, such as the establishment of an ad hoc commission for the purpose of monitoring and correction of voter lists, issues concerning the interagency coordination council and media monitoring. 
We are ready to discuss our recommendations with any stakeholder. Below is the list of problems that we have identified in the recently proposed wording of individual election code provisions, as drafted by the editorial group, as well as our recommendations for their improvement. 
	Electoral agreement (between the ruling party and two opposition parties) and proposed amendments to the election code 
	Opinions of Election Watchdog NGOs 


	Agreement 


	The electoral system reform agreement reached between the political parties envisages a raise of statutory limits for contributions to election campaign funds. More specifically, the current limit for a natural person of GEL 30 000 will be doubled to GEL 60 000. Similar proportions will be applied to the maximum amount of donations allowed from a legal entity: the current limit ofGEL 100 000 will be increased to GEL 200 000. It is unclear what necessitated the raise. The limits themselves aim at preventing political corruption; Any increase of these ceilings thus needs to be carefully assessed. Compared with most western democracies, the current limit for campaign donations is already fairly high. The proposed amendment will not contribute to a more competitive election environment or increase of campaign contributions for opposition parties. 

We would also like to highlight another similar problem in the legislation. In addition to Article 47 of the Election Code, the organic law of Georgia on Political Unions of Citizens provides for similar limits on contributions deposited on a political party’s account. However, the current wording of the norms allows for the same individual to deposit a contribution to a political party’s account and to make a donation to the electoral campaign fund of a candidate of the very same party, which was the case throughout 2008 (Transmsheni Ltd. contributed a total of GEL 1750 00 to the United National Movement). Because of this loophole, natural persons and legal entities may contribute twice the amount of the ceiling. 

In order to address this problem, it is necessary to clearly define that the donation ceiling is the sum of the amount deposited to an account of a given party and contributed to its candidate. Correspondingly, the following paragraph 34 shall be inserted in Article 47 of the Election Code of Georgia: “The maximum amount of contributions by a single individual throughout the election year applies to the sum of the amounts contributed to the election campaign fund and the party itself”. Furthermore, the existing limits of contributions should remain the same. 

	3.3 Fixing the limit of election donations at GEL 60 000 for natural persons and 200 000 for legal entities 

Amendment
Article 47. Contributions to the Election Campaign Fund

31. Financial and material volume of donations received at election funds of party/election bloc and the presidential candidate shall not exceed: 

a) for each individual person, including individual entrepreneur – GEL 60 000; 

b) for each legal entity – GEL 200 000.

32. Financial and material volume of donations to the election campaign funds of majoritarian candidate in parliamentary elections and candidate in local self-government representative body - Sakrebulo elections shall not exceed: 

a) for each natural person – GEL 30,000; 

b) for each legal person – GEL 60,000.

 
	

	Agreement


	Under the proposed amendment, the new Article 481 will be inserted in the Election Code, regulating funding of election campaigns from the State Budget. The norm will stipulate that “an election subject that will overcome 5% election threshold will receive funding of up to GEL 1 million to cover election campaign costs, including up to GEL 300 000 to be specifically used for covering TV advertisement costs”. It should be noted that the formulation drafted by the editorial group contains rather ambiguous wording about the amount of funds to be allocated to an election subject. The wording “up to GEL 1 million” needs to be specified. The norm may imply allocation of the amount up to GEL 1 million and equivalent to the election campaign costs; however, it is necessary to come up with a better formulation. 

	3.4 An election subject will receive GEL 1 million in case of clearing 5% election threshold in order to cover election campaign costs, including GEL 300 000 to be specifically  used for covering TV advertisement cost. An election subject should inform the CEC about the aforementioned beforehand and in a written form. 


	

	Amendment 


	

	Article 481. Funding an election campaign fund from the State Budget: 

1. an election subject that passes the 5% election threshold will receive funding of up to GEL 1 million to cover election campaign costs, including up to GEL 300 000 to be specifically used for covering TV advertisement costs. 

2. For the purpose of funding its election campaign fund from the State Budget, an election subject shall apply to the CEC in a written form, no later than the 40th day before the elections. 

3. An election subject will receive the funding envisaged in para. 1 of this Article, provided it submits corresponding financial documentation no later than the 20th day following tabulation of the election results. 

4. The corresponding amount shall be deposited on the election subject envisaged by para. 1 of this Article no later than the 30th day after tabulation of the election results. 
	

	Agreement

	Under the amended formulation of para. 4 and para 41 of Article 50 of the Election Code, a chairperson of a Precinct Electoral Commission will no longer have the authority to expel an offender from the premises of the electoral precinct, if the offender is a party representative. According to current legislation, the chairperson has the right to make a single-handed decision on expulsion. Under the proposed amendment, if the offender is a representative of a political party, the decision on his/her expulsion will be made by the corresponding Election Commission, as a collegial entity. 

We believe that the decision on expulsion of an offender shall be made by the Commission with 2/3 of votes instead of a majority. We also consider that collegial rule of making the decision should also apply expulsion of observers and media representatives in addition to party representatives. As the law deems it unsafe to entrust a Chairperson of the Precinct Electoral Commission only with making the decision, it is important to apply the same standard to observers and journalists, in order to create higher protections for them. Furthermore, it should also be noted that Articles 12630 and 12631 of the Code provide for equal approach to all three stakeholders, which should also be taken into account. 


	3.5 (1) The legal norm that stipulates that a chairperson of a Precinct Electoral Commission has the right to make a single-handed decision on expulsion of party representative from the premises of the electoral precinct will be amended. When necessary, the current decision will be made by majority of the commission votes. 

	

	Amendment

	

	Article 50. Keeping order in the polling premises during voting:
4. The chairman of the Precinct Electoral Commission shall have the right in case of obstructing the work of the Commission and violations of the order to expel the offender from the premises of the precinct election commission (except for a representative of an election subject), the appropriate protocol shall be drawn up, which shall be signed by the chairman and commission members. The name and the name of the offender, the number of election district and precinct, the essence of the violation and the exact time of its commission shall be indicated in the protocol.

41. The decision on expulsion of a representative of an election subject shall be made by the Precinct Election Commission. 
	

	Agreement

	Under paragraph 3.5. (2) of the Agreement, “functions of proxies will be increased on the Election Day in the process of registration of complaints and ballot counting”. However, the formulation drafted by the editorial team based on the noted agreement deals with representatives’ involvement in the process of ballot counting and it says nothing about registration of complaints. 



	3.5 (2) Functions of proxies will be increased on the Election Day in the process of registration of complaints and ballot counting. In particular, on the basis of sortition, proxies that will participate in the noted process together with respective Commission members will be identified. 

	

	Amendment 

	

	Article 60. Procedures to be carried  out before opening of the ballot box
11. Out of the representatives present at the election precinct, the PEC chairperson shall identify no more than 2 representatives based on casting of lots, who will observe the process of ballot counting and if they wish, they shall also have the right to recount ballots once more (including real, annulled, spoiled and unused ballots). 
	

	Agreement


	Under para. 3.5. (3) of the Agreement, “on Election Day, qualified election subjects at the precinct and district election commission will be funded from the State Budget at the expense of assignations for the CEC, GEL 50 for each representative at precinct election commission and GEL 100 at district election commission.” It should be noted that this formulation distorts the principle laid out in the agreement. More specifically, if the agreement envisages provision of money “for each representative,” the draft envisages provision of money “for each election precinct” and “each election district.” Under para. 2 of Article 71 of the Election Code, an election subject “shall be entitled to appoint two representatives at every election commission”. Furthermore, it is possible that an election subject may not have a representative at any of the election commissions. Therefore, it is peculiar that the money should be transferred to political parties without consideration of the aforementioned factual circumstances. 

If we suppose that there is an interest in transferring the money to an election subject five days before the election date and in consideration of the total amount of funding given for all election precincts and districts (number of election precincts * 50 + number of election districts * 100), then there should be an obligation for election subjects to return the money if it has not been completely used, e.g. if a subject could not locate a trustworthy representative despite having the financial means.  

	3.5 (3) On Election Day, qualified election subjects at the precinct and district election commission will be funded from the State Budget at the expense of assignations for the CEC, GEL 50 for each representative at  precinct election commissions and GEL 100 for each representative at district election commissions. 
	

	Amendment


	

	Article 482. Funding a qualified representative of an election subject 

1. An election subject who represents a party, and who receives funding from the State Budget, shall receive GEL 50 for every election precinct and GEL 100 for every election district for the purposes of ensuring the presence of his or her representative at precincts and district election commissions on Election Day.  

2. The funding envisaged in para. 1 of the Article shall be deposited in the account of the election campaign fund no later than 5 days before the election date. 


	

	Agreement


	Article 11 of the Election Code regulating issues pertaining to including a voter on a mobile ballot box list is amended. The current para. 3 of Article 59 is inserted in Article 11  intact. The current paras. 3 and 4, which obligate indication of a voter’s ordinal number in the supplement to the unified or special voter lists, as well as specification of the grounds for inclusion of a voter in the supplement to the unified and special lists, have been removed from Article 11. Para. 2 of Article 11, stipulating that “the Supplement list shall include only those incapacitated voters who are unable to come to the election commission independently,” has also been removed.  

Para. 4 and 5 of Article 11 are new. “The number of voters entered in the mobile ballot list shall not exceed 3% of the total number of voters in the election precinct.” It should be noted that when including a voter in the mobile ballot box list, the commission does not examine any factual circumstances or verify whether the health condition or incapability in fact prevents a given individual from arriving at the polling station. Under such circumstances, fixing the 3% threshold is completely unreasonable. Instead, we believe that the following procedures should be introduced by means of the Election Code: 

1 In order for a voter to be included in the supplement of the voter list, the voter or voter’s authorized family member shall apply to the electoral precinct no later than 3 days before the voting; 

2 Two party representatives at the PEC (selected at random) shall be required to personally visit  the voter no later than one day after the notice has been submitted, receive the voter's application for inclusion in the supplement from the voter personally, and having examined the factual circumstances, prepare a protocol on whether the grounds prescribed by the law exist; 

3 If the protocol drawn up by the noted members of the commission reveals that the grounds for inclusion prescribed by law exist, the secretary shall be obligated to include the voter in the voter list supplement and note in the unified voters list that the given individual “has been transferred to the voter list supplement”; 

4 The election legislation shall provide for liabilities for violation of the noted obligations. 

5 The following procedure laid out in para. 5 of Article 11 seems completely ineffective: “Provided less than two days are remaining before the election date or the number of voters on the mobile ballot list exceeds 3% of the total number of voters in the precinct, the decision to include a voter in the mobile ballot box list shall be made only by a court”.  When there are less than two days remaining before an election, it is impossible to apply to a court and complete the rather lengthy court procedures, which proves that the offered mechanism is ineffective and any court's decision is certain to be delivered after voting has been completed. As the court procedures are not tailored to the short-term procedures for including of a voter on the mobile ballot box list, we believe that the mechanism is completely ineffective. 
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	3.6 Fixes threshold for maximum number of individuals who can vote by means of a mobile ballot box at 3%. 


	

	Amendment


	

	Article 11. Voter list of a mobile ballot box  

3. When a voter is unable to arrive at the polling station on Election Day, he or she may apply to the precinct election commission two days before the election date with a request to vote by means of a mobile ballot box. Information about a voter who will be at a stationary medical treatment facility on the election date shall be provided by the DEC to the corresponding PEC no later than two days before the election date. A voter is included in the mobile ballot box list only after 

a) the PEC secretary of the voter's PEC shall record in the registration log and certify with his or her own signature the written application of a voter, and indicate the exact time of the telephone notice as well as the telephone number; 

b) Transfer of the voter to the mobile ballot list shall be marked in the unified or special voter list and certified with signatures of the PEC chairperson and PEC secretary. 

4. The number of voters entered in the mobile ballot list shall not exceed 3% of the total number of voters in the election precinct. 

5. If less than two days are remaining before the election date or the number of voters on the mobile ballot list exceeds 3% of the total number of voters in the precinct, the decision to include a voter in the mobile ballot box list shall be made only by a court. 


	

	Agreement


	Amendments drafted on the basis of the agreement reached by certain political parties also include prohibitions on placing DECs in buildings that house offices of the administration of the president’s representatives,  including Governors and local self-governing entities such as Sakrebulo, Gamgeoba or City Halls . It should be noted that the Election Code recognizes such prohibitions with regard to PECs only and the list of buildings where placement of a PEC is prohibited is broader, covering buildings occupied by political parties, police, and authorities. With regard to the placement of DECs, we believe that the list of entities whose occupancy of a building would cause placement of a DEC in that building to be prohibited is incomplete and should be broadened in consideration of para. 2 of Article 49 of the Election Code of Georgia. 

	3.7. Placement of DECs in buildings where offices of self-governance and president’s representatives are housed will be prohibited. 
	

	Amendment 


	

	Article 32. Creation of the District Election Commissions 

7. Placement of DECs in the same building where offices of the president’s representatives, including Governors and local self-governing entities such as Sakrebulo, Gamgeoba or City Halls, are housed, shall be prohibited. 


	

	Agreement


	The drafted amendments offer a new formulation for certain rules and terms for appealing a violation of the electoral legislation.

Where violations can be appealed.  

Current para. 1 of Article 77 of the Election Code allows for appealing the decision of an election commission in a higher election commission and only thereafter in court. The corresponding steps for appealing are laid out and appealing to the listed entities observing the sequence prescribed by the law (higher election commission first and then a court) is mandatory. The proposed amendments include alternative means for appealing. The applicant can decide himself to where to appeal against the decision of the election committee – to a higher election commission or in court. This  change should be viewed positively. Past experience has demonstrated that appealing to higher election commissions is frequently ineffective; requiring appellants to do so wasted time and human resources. 

It should be noted that certain problems are evident in the draft of the amendments. In particular, four paragraphs of the existing Article 77 of the Code contain a stipulation on where to file against the decisions of precinct, district and central election commissions. Nevertheless, the draft amended only para. 2 of the Article, which means that the alternative is allowed only in cases when the decision of a PEC is appealed. Such partial and unsystematic amendments complicate the existing election norms even more and encourage double standards, which should not be allowed. For effective election legislation, it is necessary to have clear and simple norms and to ensure a systematic approach towards homogeneous issues. We believe that an alternative means for appealing should also be allowed in cases where DEC decision is appealed. To this end, para. 4 of Article 77 should also be amended. 

Terms for appealing

The draft also amends the terms for applying to a court only in cases when a PEC decision is appealed. In our opinion, such a minuscule amendment is insufficient for para. 3.8 to be adequately reflected in the law. Under the agreement, “the term for an election subject for filing an appeal in a court of the first instance shall be increased to 4 days.” Such an agreement itself is limited in scope and applies to courts of the first instance only, despite the fact that electoral disputes are reviewed by courts of the second instance as well, which in its turn is a final instance. Nevertheless, the draft fails to mirror the agreement. In particular, decisions made by precinct, district and central election commissions are appealed to courts of first instance; however, the drafted amendment affects the terms for appealing against the decisions of only PECs in a court of the first instance, and therefore, it is fragmented in nature. It should also be considered that proposed amendments to Article 77 will have no influence whatsoever on terms for filing complaints on the voting day, as the latter is independently regulated by Articles 64, 641 and 64.2 

Evaluation of the proposed amendments makes it clear that most of the terms in the current Election Code remain intact; namely, 12 out of 20. The existing term for appealing in court  the decision delivered by a DEC  DEC about the decision of a PEC is increased only in a single case. Namely, the two calendar days are increased up to three calendar days. Furthermore, it should be noted that the formulation of the drafted norm does not specify the point in time at which the applicant's appeal period begins and it is unclear whether the period begins when the DEC adopts its decision or after it submits the decision to the applicant. As we have already noted, the proposed amendments allow an applicant to appeal directly to a court only against the PEC decision. The period of time for appealing is four calendar days after the decision is made, which is reasonable. Regrettably, the drafted formulations fail to elaborate the term for reviewing a complaint by a district or city court, which should be addressed. The one-day term for a court of appeals to review the application is small and unreasonable. 

The existing terms are decreased only in two cases, which is a negative development. Such negative change will affect only the cases when a district or city court or a court of appeals examines a decision made by a PEC and reviews the pertinent appeal. The existing legislation provides for a term of two calendar days for reviewing a complaint, which is decreased down to a single calendar day by the draft. It is highly likely that due to the one-day term courts will refuse to grant motions to solicit video material or other information from the CEC, examine the noted evidence, etc. 

	3.8 Terms and conditions for appeal will be reviewed; the term for an election subject to appeal to a court of the first instance will be increased up to four days. 


	

	Amendment


	

	Article 77. Terms and conditions for appeal

1. A violation of electoral legislation may be appealed against in a relevant election commission. A decision of an election commission may be appealed to a higher election commission or in court, in accordance with the rules and timeframes prescribed by this Article, unless otherwise prescribed by this law. 

2. A decision of a Precinct Election Commission may be appealed by the commission within 2 calendar days at a relevant Election Commission or within 4 calendar days at a relevant district or city court. The decision of the District Election Commission may be appealed at a District orCity Court that shall review the appeal within one day. The decision of the District or City Court may be appealed at the Court of Appeals within two calendar days after the decision has been made.  The Court of Appeal shall review the appeal within the period of one calendar day. The decision of the Court of Appeals is final and may not be appealed. 
	

	Agreement


	The proposed amendments are acceptable for the undersigned NGOs and the formulation of the amendments adequately reflects the agreement reached by the parties. We have no additional comments or corrections in this case.



	3.9. On the election date, as an additional guarantee, before starting the elections (07:00 a.m.) and after the elections are finished (08:00 p.m.), the stamps of a PEC will be inscribed with special marks. 


	

	Amendment 


	

	Article 52. Opening of Election Precincts

3. b) the chairman of the precinct election commission shall verify the integrity of the sealed package, which contains a special stamp of the Precinct Electoral Commission, open it and inscribe it with special marks. 

8. The chairman of the precinct election commission shall inscribe stamps defined by casting of lots with special marks and hand them over to each registrar. The number of this stamp shall be entered in the voting-day log-book. 

Article 60. Procedures to be Carried  Out Before Opening of the Ballot Box

1-1. After the completion of voting, PEC chairperson shall inscribe the stamps of the commission and each registrar with the second set of special marks. 
	

	Agreement


	The proposed amendments are acceptable for the undersigned NGOs and the formulation of the amendments adequately reflects the agreement reached by the parties. We have no additional comments or corrections in this case.



	3.10 The requirement to collect signatures and submit them to the CEC for participation of qualified election subjects in the elections will be abolished. 


	

	Amendment


	

	Article 95. Electoral registration of Parties and Election Blocs

10. A party which has no representative in the Parliament of Georgia or is not a political union funded by the state budget, shall, within a minimum of 60 days following the acceptance of the sample form of the list of supporters, but no later than August 15, submit to the CEC a list of at least 30,000 supporting voters. The appropriate CEC department shall verify the list of supporters in accordance with the procedures and timeframe established by Article 42 of the present law. 


	


Sincerely, 

Tamar Chugoshvili

Chairwoman, Georgian Young Lawyers’ Association 

Ekaterine Gigauri

Executive Director, Transparency International – Georgia

Ekaterine Siradze-Delone, 

Executive Director, International Society for Fair Elections and Democracy

Mikheil Devdariani,

Chairman, New Generation – New Initiative 

